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The Preservation of Baselines in the Face of Sea-Level Rise A Study in Light of
Recent International Jurisprudence and the Work of the International Law Commission
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Abstract:

This study examines the effects of climate change-related sea-level rise upon
the baselines from which maritime zones are measured. The 1982 United Nations
Convention on the Law of the Sea was negotiated at a time when those effects were
not in contemplation, and its provisions accordingly contain no rule addressing them;
doctrine has since divided between an ambulatory reading, under which the baseline
follows the coast as it shifts landward, and a reading favouring the preservation of
baselines at their published coordinates. The first part of the study addresses the legal
character of baselines as between the ambulatory and preservationist readings,
setting out the arguments of each doctrine and weighing them against one another.
The second turns to the legal basis upon which the preservation of baselines rests and
the extent of its binding force, in light of the work of the International Law
Commission concluded in 2025 and of the advisory opinions given by the
International Tribunal for the Law of the Sea and the International Court of Justice.

Keywords: Baselines, Sea-Level Rise, Subsequent Practice, Customary
International Law.
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(1) United Nations Convention on the Law of the Sea, 10 December 1982, 1833 U.N.T.S. 397,
Article 5.

(%) Ibid., Articles 3, 33, 57 and 76.

(®) North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of
Germany/Netherlands), Judgment, [.C.J. Reports 1969, p.3, para.96.

(#) ILC, Sea-level Rise in relation to International Law — First Issues Paper by Bogdan
Aurescu and Niliifer Oral, Co-Chairs of the Study Group, UN Doc A/CN.4/740 (28
February 2020), paras.68—70; United Nations Convention on the Law of the Sea, Op. Cit.,
Article 14; and Clive Schofield, “Sea Level Rise: Implications for Baselines, Limits and
Boundaries”, in L.A.T. Nguyen and H.D. Vu (eds.), Viability of UNCLOS amid Emerging
Global Maritime Challenges, Springer, 2025, p.63.

(®) Schofield, Op. Cit., pp.63-64.

(%) First Issues Paper, Op. Cit., para.78; and Schofield, Op. Cit., p.61.

(") David D. Caron, “When Law Makes Climate Change Worse: Rethinking the Law of
Baselines in Light of a Rising Sea Level”, Ecology Law Quarterly, Vol.17, No.4, 1990,
pp.621-653, at pp.635-636.

(®) First Issues Paper, Op. Cit., para.81, citing the Final Report of the Committee on Baselines
under the International Law of the Sea (Sofia Conference, 2012).

(°) Schofield, Op. Cit, p.67.

(1% Mara R. Wendebourg, “Interpreting the Law of the Sea in the Context of Sea-Level Rise:
The Ambulatory Thesis and State Practice”, Journal of Environmental Law, Vol.35, No.3,
2023, p.503, and Schofield, Op. Cit., p.63.
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(1?) Ibid., p.501, discussing Kate Purcell, Geographical Change and the Law of the Sea,
Oxford University Press, 2019.

(13) First Issues Paper, Op. Cit., para.79.

(') United Nations Convention on the Law of the Sea, Op. Cit., Article 76(9); and First Issues
Paper, Op. Cit., paras.72 and 75.

(1) First Issues Paper, Op. Cit., para.88.

(1%) Wendebourg, Op. Cit., p.505.

(17) Schofield, Op. Cit., pp.65 and 68.

('3) First Issues Paper, Op. Cit., paras.71, 75 and 76.

(1) Schofield, Op. Cit., p.68; and United Nations Convention on the Law of the Sea, Op. Cit.,
Article 121.

(*%) First Issues Paper, Op. Cit., paras.18 and 23.

(*") Wendebourg, Op. Cit., p.502; Caron, Op. Cit., pp.634-636; and Alfred H.A. Soons, “The
Effects of a Rising Sea Level on Maritime Limits and Boundaries”, Netherlands
International Law Review, Vol.37, No.2, 1990, pp.207-232, at p.220.

(*2) Caron, Op. Cit., p.641.

(*3) Soons, Op. Cit., p.225.

(**) Caron, Op. Cit., pp.644—-645 and p.653.

(3%) Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment, 1.C.J. Reports 1962, p.6 .

(*6) Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UN.T.S. 331, Article
62(2)(a); and Aegean Sea Continental Shelf (Greece v. Turkey), Judgment, I.C.J. Reports
1978, para.85.

(*7) United Nations Convention on the Law of the Sea, Op. Cit., Articles 16, 75 and 84; and
Sarra Sefrioui, “Adapting to Sea Level Rise: A Law of the Sea Perspective”, in Gemma
Andreone (ed.), The Future of the Law of the Sea, Springer, 2017, pp.3—22, Section 2.2.2.

(*%) JR.V. Prescott and C.H. Schofield, The Maritime Political Boundaries of the World,
Martinus Nijhoff, 2005 (cited in Sefrioui, Op. Cit., Section 3.2, on the practice of the
United Kingdom and the Netherlands).

(**) Caron, Op. Cit., p.648.

(%) Caron, Op. Cit., pp.639-640; and Soons, Op. Cit., pp.222-223.

(®!) United Nations Convention on the Law of the Sea, Op. Cit., Article 76(9) and Article 7(2);
and Seftrioui, Op. Cit., Section 3.2.

(®?) Sefrioui, Op. Cit., Section 3.2; and First Issues Paper, Op. Cit., paras.68-70.

(33) Caron, Op. Cit., pp.635-636; and Schofield, Op. Cit., p.67.

(3% Sefrioui, Op. Cit., Sections 3.1 and 3.2; and Wendebourg, Op. Cit., pp.503-504.

(3%) Sefrioui, Op. Cit., Section 3.1, on the two interpretations of Article 5 advanced within the
ILA Committee on Baselines under the International Law of the Sea.

(3%) Wendebourg, Op. Cit., pp.504-506; First Issues Paper, Op. Cit., para.88; and Prescott and
Schofield, Op. Cit.

(*7) Sefrioui, Op. Cit., Section 3.2, noting the criticism that the fixing approach is
inappropriate and insufficient; and Wendebourg, Op. Cit., pp.505-506.

(%) Caron, Op. Cit., as the title of the study itself indicates; and Wendebourg, Op. Cit., p.502.

(3®) Schofield, Op. Cit., p.68; and First Issues Paper, Op. Cit., para.79.
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(4% ILC, Final report of the Study Group on sea-level rise in relation to international law,
Official Records of the General Assembly, Eightieth Session, Supplement No.10
(A/80/10), annex I, para.25.

(*1) Vienna Convention on the Law of Treaties, Op. Cit., Article 31(1).

(*?) ILC, Sea-level rise in relation to international law — Final consolidated report of the Co-
Chairs of the Study Group, by Patricia Galvao Teles, Niliifer Oral and Juan José Ruda
Santolaria, UN Doc A/CN.4/783 (3 February 2025), paras.467-468, citing Legal
Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa), Advisory Opinion, I.C.J. Reports 1971, p.16.

(*3) Final report, Op. Cit., para.27.

(*%) ILC, Sea-level rise in relation to international law — Additional paper to the first issues
paper (2020), by Bogdan Aurescu and Niliifer Oral, UN Doc A/CN.4/761 (13 February
2023), paras.27-28.

(#%) Vienna Convention on the Law of Treaties, Op. Cit., Article 32.

(#6) Vienna Convention on the Law of Treaties, Op. Cit., Article 31(3)(b).

(*7) United Nations Convention on the Law of the Sea, Op. Cit., Articles 16, 75 and 84; and
Obligations of States in respect of Climate Change, Advisory Opinion of 23 July 2025,
para.358.

(4®) Additional paper, Op. Cit., paras.77-78; and Climate Change Advisory Opinion, Op. Cit.,
Separate Opinion of Judge Aurescu, paras.7-9.

(#%) Additional paper, Op. Cit., paras.20, 2224, 32 and 40.

(%) Climate Change Advisory Opinion, Op. Cit., paras.359-361.

(°!) Additional paper, Op. Cit., para.76; and Wendebourg, Op. Cit., p.505.

(3?) Climate Change Advisory Opinion, Op. Cit., para.360; and compare Vienna Convention
on the Law of Treaties, Op. Cit., Article 31(3)(b).

(3) Additional paper, Op. Cit., paras.29-30 and 66.

(3% ILC, Conclusions on identification of customary international law, with commentaries,
Official Records of the General Assembly, Seventy-third Session, Supplement No.10
(A/73/10), Conclusion 2.

(%) Final report, Op. Cit., para.32.

(56) Separate Opinion of Judge Aurescu, Op. Cit., paras.10-11.

(°7) Conclusions on identification of customary international law, Op. Cit., Conclusion 8 and
commentary thereto, para.(4).

(%) Additional paper, Op. Cit., para.40.

(%) Separate Opinion of Judge Aurescu, Op. Cit., para.6.

(°%) First Issues Paper, Op. Cit., para.104(i); Additional paper, Op. Cit., para.95; and Final
consolidated report, Op. Cit., para.483.

(°") Final consolidated report, Op. Cit., para.483.

(°2) Final report, Op. Cit., paras.25-34.

(®%) Additional paper, Op. Cit., paras.46 and 28.

(®%) Conclusions on identification of customary international law, Op. Cit., Conclusion 10(3);
and see Conclusion 6(1), on inaction as a form of practice.
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(%5) Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law, Advisory Opinion of 21 May 2024, ITLOS Case
No.31, paras.149—-150.

(°6) Climate Change Advisory Opinion, Op. Cit., paras.358-362.

(°7) Ibid., paras.355 and 362.

(%) Ibid., para.364.

(*%) Separate Opinion of Judge Aurescu, Op. Cit., paras.1, 5 and 13.

(") Climate Change Advisory Opinion, Op. Cit., Declaration of Judge Tomka, paras.1-2.
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References

First: International Conventions

1) Vienna Convention on the Law of Treaties, Vienna, 23 May 1969, 1155
U.N.T.S. 331.

2) United Nations Convention on the Law of the Sea, Montego Bay, 10
December 1982, 1833 U.N.T.S. 397.

Second: International Judicial Decisions and Advisory Opinions

1) Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment, 1.C.J.
Reports 1962.

2) North Sea Continental Shelf (Federal Republic of Germany/Denmark;
Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969.

3) Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa), Advisory Opinion, I.C.J. Reports 1971.

4) Aegean Sea Continental Shelf (Greece v. Turkey), Judgment, I.C.J. Reports 1978.

5) Request for an Advisory Opinion submitted by the Commission of Small
Island States on Climate Change and International Law, Advisory Opinion of
21 May 2024, ITLOS Case No.31.

6) Obligations of States in respect of Climate Change, Advisory Opinion of 23
July 2025, International Court of Justice.

7) Obligations of States in respect of Climate Change, Advisory Opinion of 23
July 2025, Declaration of Judge Tomka.

8) Obligations of States in respect of Climate Change, Advisory Opinion of 23
July 2025, Separate Opinion of Judge Aurescu.

Third: International Documents and Reports

1) International Law Commission, Conclusions on Identification of Customary
International Law, with Commentaries, Official Records of the General
Assembly, Seventy-third Session, Supplement No.10 (A/73/10), 2018.

2) International Law Commission, Sea-Level Rise in relation to International
Law — First Issues Paper, by Bogdan Aurescu and Niliifer Oral, Co-Chairs of
the Study Group, UN Doc A/CN.4/740, 2020.

3) International Law Commission, Sea-Level Rise in relation to International
Law — Additional Paper to the First Issues Paper (2020), by Bogdan Aurescu
and Niliifer Oral, Co-Chairs of the Study Group, UN Doc A/CN.4/761, 2023.

Yo X1 gl - (V) sl - (Y) soadf - (V) & 30 ~EAN- Awleud! aglalls O gslal Awslall dloms
https://www. iasj. net/iasj/journal/132/issues AR RYAVARSY-Ai[ '&)L?


https://www.iasj.net/iasj/journal/132/issues

i3 e i 15 oA s

4) International Law Commission, Sea-Level Rise in relation to International
Law — Final Consolidated Report of the Co-Chairs of the Study Group, by
Patricia Galvao Teles, Niliifer Oral and Juan José Ruda Santolaria, UN Doc
A/CN.4/783, 2025.

5) International Law Commission, Final Report of the Study Group on Sea-
Level Rise in relation to International Law, Official Records of the General
Assembly, Eightieth Session, Supplement No.10 (A/80/10), annex 1, 2025.

Fourth: Books and Book Chapters

1) J.R.V. Prescott and C.H. Schofield, The Maritime Political Boundaries of the
World, Martinus Nijhoff, 2005.

2) Kate Purcell, Geographical Change and the Law of the Sea, Oxford
University Press, 2019.

3) Clive Schofield, “Sea Level Rise: Implications for Baselines, Limits and
Boundaries”, in L.A.T. Nguyen and H.D. Vu (eds.), Viability of UNCLOS
amid Emerging Global Maritime Challenges, Springer, 2025.

4) Sarra Sefrioui, “Adapting to Sea Level Rise: A Law of the Sea Perspective”,
in Gemma Andreone (ed.), The Future of the Law of the Sea, Springer, 2017.

Fifth: Journal Articles

1) David D. Caron, “When Law Makes Climate Change Worse: Rethinking the
Law of Baselines in Light of a Rising Sea Level”, Ecology Law Quarterly,
Vol.17, No.4, 1990.

2) Alfred H.A. Soons, “The Effects of a Rising Sea Level on Maritime Limits
and Boundaries”, Netherlands International Law Review, Vol.37, No.2, 1990.

3) Mara R. Wendebourg, “Interpreting the Law of the Sea in the Context of Sea-
Level Rise: The Ambulatory Thesis and State Practice”, Journal of
Environmental Law, Vol.35, No.3, 2023.

Yo X1 gl - (V) sl - (Y) soadf - (V) & 30 ~EAY- Awleud! aglalls O gslal Awslall dloms
https://www. iasj. net/iasj/journal/132/issues AR RYAVARSY-Ai[ '&)L?


https://www.iasj.net/iasj/journal/132/issues

