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Abstract

Disciplinary penalties are one of the means of administrative control, which
administrative legislation relies on, and this is accompanied by the need to respect
them by the administration when inflicting the punishment stipulated in the law.
The administration may deviate in the use of its authority by imposing penalties on
its employees without having a basis in the law by taking measures Administrative
against the employee without a specific accusation, and it covers his punishment
without authorizing it. This type of punishment affects the employee in his future
career and constitutes a disguised punishment outside the scope of the penalties
stipulated in the State Employees Discipline Law and thus subject to the
supervision of an administrative judiciary before the Iraqi Employees Judiciary

Court.

This research dealt with the subject of legitimate disciplinary job penalties
and then disguised job penalties imposed on the public employee, guided by the
rulings issued by the administrative judiciary and the Iragi Employees Judiciary

Court.

He came out with a number of results and recommendations that can be said
to be the summary of what the research aimed at, which is the inclusion of
employee discipline laws with an explicit legal text stating that it is not
permissible to impose disguised job penalties on the public employee, which may

reduce the resort to administrative heads to impose such penalties.

As well as obligating the administrative authorities to conduct fundamental
investigations with the employee in all cases in which he is alleged to have
committed an occupational violation and not to exclude any case from it under any
justification, especially since our Iraqgi legislator has allowed such a field in the
enforceable Law of Discipline of State and Public Sector Employees No. 14 of
1991, in Article (10 - Paragraph 4), taking fundamental investigative measures
with the employee in every case in which he violates his job duties may also
reduce the imposition of disguised penalties against him, especially since imposing
the latter is often without taking the necessary investigation measures with the

employee.

In addition to the fact that the judge must note, within the framework of his
supervision, the existence of a convincing penalty or not in the case before him in
the use of certain elements in addition to what we mentioned previously in the
conclusions, which is, first, the presence of a mistake committed by the employee,
as there is no convincing penalty with the absence of the employee’s wrong
behavior, and secondly, whether measures have been taken An investigation into
the violation attributed to the employee, as the administration resorts to imposing
disguised penalties without taking this action in most cases, and thirdly, whether

YY) oy (V) oes c (1) sl ;x; ORI PR R TPRC U SO ETE R

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues

O:ABJJ|¢W%GJJW‘Q\{}&J|

the contested action as a disguised punishment targeted the public interest or only

punished the employee.
Key words:

Disciplinary Power, Joint Administrative Committee, lllegal Disguised
Sanctions, Disciplinary Sanctions Effacement, The Audit of the legality of

Sanctions.
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! Ce 27 Avril 2012, No 327732, M. Jacques A.

? Ce 21 Mai 1955. delenze.

frédéric Colin: droit dela function publique p182 cours integral. ed — gualino,
2019/2020.

Emmanuel Aubin: I’essentiel du droit de lafonction publique, p.151, ed Gualino,
2019/2020.

% CE, 10 Juillet 1995 commun de Hyéres —les- plamiers.

* CE, 27 Juillet 2009, min. educ. Nat. ¢/m bollonnois.

> Alain plantey: traité pratique de la function publique Jsz (o)) bl Laall okl
6L Le

((le pouvoir disciplinaire est un des pranches du pouvoir hierarchique: li appartient
normilement a 1’antorité hierachique. A celle quiest investie du pouvoir de
noOMINation oUSJ . ((Cand! daltd Salilly domyad) 2wl ALl 598 af n 2bLasYl 2kl

VAT 3 sl Y g e Y

Emmannuel Aubin: droit dela fonetion publique, 2019/2020 p. 15.

® CE 2 Mars 1972, commune d’asniéres — sur — oise.

" CE, 31 Mars 2017, No 388109.

Fréderic Coli: droit de la function publique, 2019/2020 p. 182.

® Frédric Colin: droit de la function publique, ed — 2020, p. 186, cit.

% La radiation du tableau d’avancement.

0 L’abaissement d’échlon al’échlon immédidtement inferior &celui afferent
al’echlon détenu par I’agent «modification effectuée par la loi du 6 aofit
2019».

1 Exclusion temporaire des functions pour une durée maximale de 4 & 15 Jour
(SG, titre 11, art. 66 modifié le 6 ao(t 2019).

12 e dé placement d’office (nonmemtionné dans la function publige hospitaliére.
Aussi — dans lafonction publique territoriale).

3 Le déplacement d’office (nonmemtionné dans la function publique) hospitaiére.
Aussi — dans lafonction publige territoridle.

') La rétrogradation au grade immédiatement inferior et a’l’échlon corres pondant
a un indice égal.

> PPexclusion tempordire de functions pour une durée de 16 jours a deux ans.

® Lorsque I’exclution definitive est pronounce a 1’encontre d’un fonctionnaire
stagiare que ala qualité de fonctionnaire titulaire dans un autre corps, (cadre
d’emplois) ouemplois, ilest mis fin au détachement de 1’intéressé sans
prejudice des measures disciplindires qui pourraient étre prises a son encontre
dans son corps, (cadre d’emplois ouemploi d’origine).

" https//www.legifrance.gouv.fr.
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- Frédéric Colin: drorit de la function publique, cit, p. 186, et Gualino, 2020.
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! Revue administrait 1969, p.167.

% J.L.Corail: la distinction entre mesure disciplinaire et mesure hiérachige déns le
droit de la function publique. A.J.D.A1967. P.21-22.

AN 2 T e S ekl slas bl aiboll ol 0pll 2 ol da b a2 -

37 CE. Le bourhis, 26 Nov. 1930, rec, p975.

- singer, le decisions constitutives de sanctions disciplinaires, rev, adm, 1973,
p.66>
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*2 Chapus (R.): Droit. Adm. Gén. 1999. T.2 No 355 et L, 05.

* Bertand (G.): Régime disciplaire, jurisclasseur, adm, fasc. 183 No 26 et 27.

* J.L.Corail, précité, p. 25.

> Odent: contentieux administrative, éd 1980-1981 p.2142.

“®_ Auby (j.16). et drago (R.): traité de contentieux administrative, 3e éd 1984, T Il
—N- 1350.

" Bertrand: régime disciplinaire. Juris — class. Adm. Fésc. 138-110.

AT T/VIYA A EYAY sl 230 G sy

ok 05 Y VY B VY 05 08 3 skes oY VY AY by £807 sael) 23Lal) U Sy
gl

iy = a5l Gl Aadas = aY 4 vl el Wl (550 et (sly i3 T

YT Pl I Wl s it sty s -

YVl A Al (50 st slidy )3~

3 sbie (YE¥ o V adl) 21 A7TY G 36 058 4 VT 3 olall S (gl ()Y slad au8ie
XY o ) AVA gl S s ab csglaball Olader 500 (sl lias ST

3 VoY o 34 md) pYaot i Jol Ugls Y 3 jolall LeaSs (5ol sliad) 2aSe

AT o GY Bd) 21 A0F i Ol V1 3 (53] sLid 252

% 0f Al e aslias A el Y £Y0 A3 Biadll 3 2y d00 B —Jaf 05— Jof (3 (gl sliss aS2
SIS e Ll STy e (glay1 a0

vy e Ve wilad i Y200/ VYV Y 3 ()lsl sliss

M AT S Ul ey v sslad a4V /A YN Y 3 @b sladl wse S
AVTe A adlab i ) qog /Y

% Ol ST (3 Byt ST (A8 8o A AL B () 208/¥/Y) 3 Al Ul 5y S S
oY o 055 G couald) sliad — (solulall

> CE. 28 Awril. Dlle rigot, R.D.P 1979, p.289, 23 Mars 1979 le Gall, RDP 1979,
p. 1503,

% CE. 5 Octobre 1977, blasco. Reg. No 95918.
CE. One de lanse. Bertrand, 9 Decembre 1904.
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